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WHAT DO WE MEAN BY
PERFORMANCE

It depends on the type of the obligation



Types of Obligations (duties) : A Review

A person maybe obligated to:
Do something: Jex ol 3l

Obligation to deliver goods (a very important example)

Obligation to perform a job or work

Refrain from something: gl o) il

Obligation to refrain from interfering with the buyer’s possession of the goods

Establish or transfer a right in rem (real right): ¢Uacls ol 3

Obligation to transter ownership?



Types of Obligations: Review Cont’d

Obligation to achieve a result: 4ax® (st A il

Build a building, deliver goods, transport a person

Obligation to exercise due care: 4lie Jau Al 3l

A lawyer’s obligation to detend at court, a physician’s obligation to care tor the patient

Also: things are either
Fungible : <Ll Rice, Cars, iPhones
Or Particular: <t A house, My car, My 1iPhone, This bag of rice



PERFORMANCE / PAYMENT




Types of Performance

Performing the exact thing that was agreed: Specific Performance :
(f.ud ) il

Compensation: Substitute: (< sl

Monetary: GioY! ¢ il yay gaiill
Non-Monetary: Alternative Performance: Doing something else that was not
agreed upon 1n order to mitigate the harm from not performing: (sl (as 523l

Voluntary Performance: s lisl) pes

Performance enforced by the Court: s _al) el



Effects of Obligations

. Voluntary performance ot the obligation: Without going to court

I Moral Obligation and 1ts performance

0. Specific Performance: (su=l) L4l

5. Damages : =92l ¢ Jilaay 2l
V. Enforcement of performance through the judiciary

9. Termination without Performance
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MORAL OBLIGATION: 4L (sl 6l

Non-Entorceable Debt



A5l s gl

An obligation that 1s missing something: that 1s why a court will not

enforce anyone to perform.

Fxamples:

A debt, but there 1s no evidence. A buys from B, does not pay the price, but there 1s
no evidence of the sale or of the non payment. The court retused to rule on the

matter. But, A, 1n reality 1s obligated to pay the price..... MORALLY



A8laatin) die 4. 51 065 Gl e can

The debtor must perform his obligation once i1t becomes due

It

He does not perform voluntarily
'The conditions for forcing him are not met

He remains obligated to pay 4L morally:

Paying that debt 1s not considered as a gift or payment of something that 1s not due (not
unjust enrichment)



Moral/Natural Obligation #uzé ¥ 4.

The debtor Is obligated to pay
Creditor cannot resort to the court for a judgement

'This 1s not just a moral obligation arising out of proper manners or
etiquette, 1t 1s the result of a Source of Obligation, but 1s lacking the

elements of Liability, because something prevents the courts from
enforcing it.

A Moral obligation must not be against public policy (or Islamic Law)

(Creditor could not prove 1t, time limit for a claam (statute of limitations)
sl ¢law a2e | annulled contract by a minor).



Effect of a Natural/Moral obligation

Paying 1t 1s not considered an action of charity or a gift.
ety L s Yo le ji ey g laaaogli s S 1l ola 5 131

'The debtor must have paid voluntarily knowing that he does not have to
pay, and mtending to tulhll a natural obligation

The debtor can base a Legal obligation on 1t, by a unilateral declaration
. (You admut 1t, and renew 1t obligating voursell to pay, and 1t becomes
legal again).

L 58 Ll 3l opaaall Ao i oY Tadlaa Ladad yiiag 40l 23181 o) 30V



Compare

(sLsiY il Caly) o b e
A right does not expire by passage of time, but a claim shall not be
allowed upon someone who denies 1ts existence after 15 years, unless

there 1s a legal excuse

Lo 2yt o) ey Sl 5 alie (B ek Gals Sl (6 (o ) 5 el e (3l JS

(sLad¥ g 45 ) 5Y) Lo pua Le 48 (0 Lﬁg'ﬂ\ a8 o) el e A (DA =8l

A contract of wager or gambling 1s Null. The loser who paid what he lost
may recover what he paid within one year from payment



Examples from Common Law

- Wagering

- Promise based on a moral duty occurring before the declaration
accompanied by a benelit received (lack of consideration 1n a contract)

- Webb v. McGowin:



Web v. McGowiIin

Web was working on the roof a buillding and was dropping a block

He noticed McGowin standing below, and the block was going to fall on

him and 1njure him seriously

Web jumped, held the block and tell with 1t far from McGowin. He

saved McGowin but Web sulfered serious mjury and was crippled for life
McGowin agreed to pay a salary to Web for the rest of his lite

When McGowin died, the heirs stopped payments, claiaming there 1s no
valid contract, because there were no consideration



It 1s well settled that a moral obligation 1s a sutticient consideration to support a

subsequent promise to pay where the promisor has received a material
benefit, although there was no original duty or hability resting on the
Promisor



QUESTIONS?



THANK YOU!



